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JUDGMENT

HIS HONOUR JUDGE McKENNA:

1. In this action the claimant, Mr William Powell, seeks damages from the defendant,
Mr Babu Palani, arising out of a road traffic accident which occurred on 
14th October 2014 when the claimant who was the owner and driver of a Mercedes -
Benz SLK motor vehicle was involved in a road accident with a vehicle being driven 
by the defendant.  In summary, the defendant collided with the rear of the claimant’s 
vehicle.  In those circumstances, perhaps not surprisingly, liability is not in issue and 
this court is only concerned with the issue of the quantification of any damages d ue to 
the claimant as a result of the accident.

2. In this regard the claimant’s vehicle was apparently rendered unroadworthy as a result 
of the accident and whilst the claimant’s vehicle was being repaired, as is often the 
case the claimant hired a replacement vehicle from a company called Claimfast for a 
period of some 70 days from 16 th October 2014 until 24th December 2014, thereby 
incurring hire charges of some £21,113.76.  

3. In his defence, the defendant puts the claimant to proof as to the issues of need, period 
and rate and, more particularly as the way the case has been developed today, reliance 
is placed on a so-called intervention letter written on the defendant’s behalf by an 
organisation called TCS, which is a trading name of [NZ?] Insurance Services Ltd, 
dated 23rd October 2014 in which a replacement vehicle, free of charge to the claimant,
was offered to the claimant on the defendant’s behalf.

4. The letter included the following paragraphs which are material:

“The replacement vehicle whilst free to yourself will be billed to us at 
£85.50 plus VAT per day for one to two days’ hire, £71.50 plus VAT per 
day for three to six days’ hire, £63.50 plus VAT per day for seven-plus 
days’ hire.  This is considerably less than the rate charged under the 
Association of British Insurers’ agreed settlement rates and will be even 
lower than the daily rate of a replacement vehicle from a credit hire 
supplier.  The vehicle supplied to you will be a Mercedes S-Class three-
litre or something similar.

However, if you do not require a prestige vehicle, we are also able to 
provide a vehicle similar to a Ford Mondeo two-litre for £46.50 plus 
VAT per day for one to two days’ hire, £40.50 plus VAT per day for 
three to six days’ hire and £34.50 plus VAT per day for seven days’ hire
plus.  If your vehicle is off the road and you are already in a replacement 
hire vehicle we recommend that you check the terms and conditions of 
hire.  Unless the replacement hire vehicle is a free courtesy vehicle 
provided by the garage you may be found liable for the cost of the hire if 
we refuse payment.  We would therefore like to substitute this vehicle 
with a vehicle supplied by us at no cost to you.”

5. That letter was purportedly accompanied by a document which has been referred to 
during the course of the hearing as a “frequently asked questions” document, although 
I should say that the evidence of Mr Powell, which I accept is that he does not recall 
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having received the frequently asked questions document, although he does accept that 
he did receive the letter of 23rd October 2014, albeit he is not quite sure when it was 
received but his evidence was broadly that it could have been ten days or so after the 
accident.

6. The principal issue in this case therefore is that which arose most notably in the 
decision of the Court of Appeal in Julie Copley v Kenneth Lawn and Ian Maden and 
D Haller [2009] EWCA Civ 580, namely, if after a road traffic accident caused by the 
defendant’s negligence the defendant’s insurers make an offer of the use of a vehicle at 
no cost to the claimant for the period that the claimant needs a replacement vehicle and 
the claimant rejects that offer because he has already obtained a replacement vehicle or 
for some other reason, can the defendant say that the claimant has failed to take 
reasonable steps to mitigate his loss?  The conclusion of the Court of Appeal in Copley
is summarised at paragraph 32 of the judgment in these terms:

i) That, looking at the matter objectively, it is not unreasonable for a 
claimant to reject or ignore an offer from a defendant (or his 
insurers) which does not make clear the cost of hire to the 
defendant for the purpose of enabling the claimant to make a 
realistic comparison with the cost which he is incurring or about 
to incur;

ii) That, following Strutt v Whitnell, if a claimant does unreasonably 
reject or ignore a defendant’s offer of a replacement car, the 
claimant is entitled to recover at least the cost which the 
defendant can show he would reasonably have incurred, he does 
not forfeit his damages claim altogether.

7. As well as being referred to the Copley decision counsel for the claimant also referred 
me to the subsequent Court of Appeal decision in Carly Sayce v TNT (UK) Ltd [2011] 
EWCA Civ 1583 and in particular placed reliance on the judgment of Lord Justice Pill 
which begins at paragraph 36 but, in particular, reliance was placed on paragraphs 45 
and 46.  It is probably helpful to start at paragraph 44 which is in these terms:

44. What, in my judgment, is not acceptable is a tortfeasor being 
permitted to dictate to his victim what the victim must do to 
mitigate his loss.  He is under a duty to mitigate his loss and must 
act reasonably in doing so.  That is fundamental.  Moreover, there 
is a public interest in keeping down the damages and costs which 
may follow from road accidents.  The higher they are, the higher 
the insurance premiums paid by members of the public to obtain 
insurance.  In the present case, Miss Sayce was properly warned 
to take independent advice (Moore-Bick LJ, paragraph 2).”

45. The offer may not, however, be the best reasonable offer available 
from the victim's viewpoint.  In circumstances such as the present, 
there is also the risk of the cold telephone calling which occurred 
in Copley.  The victim of a road traffic accident, such as the 
young woman in this case, can be expected to be in a vulnerable 
state of mind following an accident.  Accepting the offer of a 
“free” vehicle from the tortfeasor will not always be the only, or 
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best, way in which to mitigate loss.  The victim may reasonably 
prefer to deal with a company in which he has confidence, based 
possibly on previous dealings.  What is reasonably required by 
way of mitigation depends on the facts of the particular case.

46. The victim is entitled to a reasonable opportunity to consider what 
vehicle is an appropriate temporary replacement, bearing in mind 
his needs. A further very important consideration is the insurance 
cover to be provided, particularly as to third party liability, and 
whether it accords with the cover enjoyed by the victim under his 
existing arrangements. These may provide, for example, for the 
cover of any authorised driver, or for named drivers, possibly 
drivers under the age of 25. Arrangements would need to be set 
up, and any additional premium provided for. The victim may
have his own particular needs, and obtain what from his 
viewpoint is a better deal, from his own sources. Tortfeasors may 
need to descend to particulars.

8. In this case what is said on behalf of the claimant is that by the time the claimant 
received the so-called “intervention letter” he had already obtained a replacement hire 
vehicle from Claimfast.  Moreover, it was submitted that the TCS Claims letter of 
23rd October 2014 was not Copley compliant, in that it failed to set out the defendant’s 
position on liability, failed to set out the cost of any insurance on such a vehicle and 
failed to specify the full terms and conditions of hire so that the claimant would have a 
reasonable comparison and failed in a number of respects to provide the claimant with 
all the information necessary to make the comparison required under the test in Copley
and Sayce v TNT; and that in those circumstances it cannot properly be said that the 
claimant had failed to mitigate his loss by not accepting the TCS Claims offer.

9. I am afraid that I do not accept the substance or the force of those submissions made 
on the claimant’s behalf as it seems to me the fact that the letter post-dated the entering 
into of a hire with Claimfast is neither here nor there.  Plainly, in my judgment, in
order to discharge his duty to act reasonably in mitigation the claimant had at the very 
least to consider the contents of the TCS Claims letter.  His evidence was that he did 
read the letter, that he was concerned that aspects of the letter were not clear but rather 
than contacting TCS Claims to seek any clarification of the offer or to raise with them 
any issues which he had, he merely referred the letter to the company from whom he 
had hired a replacement vehicle and it is perhaps not surprising that the response he 
got from that company was that there might be ( unspecified) hidden charges and he 
therefore did not pursue the TCS Claims offer.

10. He also explained that he had been advised by his own insurers not to have anything to 
do with the defendant’s insurers.  I do not for a moment suggest that Mr Powell did not 
receive that advice but if he did it was misguided on the part of the defendant’s 
insurers.  The real issue, it seems to me, in this case is whether the contents of the TCS 
Claims letter were sufficient, looked at objectively, to make it clear what the cost of 
hire to the defendant would be for the purposes of enabling the claimant to make a 
realistic comparison with the cost that he was incurring with Claimfast.  To my mind 
they did and, therefore, in ignoring the defendant’s offer the claimant failed to act 
reasonably and the consequence of that is that the claimant is only entitled to recover 
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the costs which the defendant has shown he could reasonably have incurred and I 
would therefore limit the recovery of hire charges in this case accordingly.  I trust the 
parties will be able to agree the figure. 

MS MULLA:  Your honour, in terms of that the only point I would say is that I would 
submit the claimant should be entitled to the contractual rate for the first period, for the 
first—

THE JUDGE:  Yes, I agree with that.

MS MULLA:  Your honour, is it a finding of 10 days or 14 days?

THE JUDGE:  Any observations on that? 

MR ROBERTS:  I am in your hands.

THE JUDGE:  I think 14 days is reasonable

MS MULLA:  So I can calculate the figures on that basis.

THE JUDGE:  Yes, I think 14 days.

MS MULLA:  There is the question, of course, as well as schedules were filed by the 
claimant.

THE JUDGE: Yes.

MR ROBERTS:  The issue in relation to costs would be that on those figures, we are below 
£10,000, it is a small claim and—  

THE JUDGE:  Well, sorry, I have not finished the judgment yet.

MR ROBERTS:  I am so sorry, I did not mean to race ahead.

THE JUDGE:   I ought to deal with one other issue.

MR ROBERTS:  My apologies.

11. Having come to the conclusion that I have on the intervention letter there is no need 
for me to go on to deal with the alternative way in which the defendant put his case 
arising out of the way in which the evidence was adduced, namely that the claimant 
could and should, in order to have mitigated his loss, have repaired or caused his 
wife’s vehicle to be repaired, his evidence being that at the material time his wife’s 
vehicle was in need of repair and there was some evidence from the claimant to 
suggest that, whilst he did not have the means to fund the repair of the Mercedes , he 
would have been able to repair his wife’s vehicle.

12. In all the circumstances of this case, I accept the submission made on the claimant’s 
behalf that to have expected the claimant to have incurred the cost of repairing his 
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wife’s vehicle, in circumstances where his wife was at that time in hospital and his 
prime focus clearly was visiting her on a fairly regularly basis, seems to me to place 
too high a burden on a claimant in this claimant’s position and I would not accede to 
that submission.  In the circumstances, of course, I have not needed to deal with that 
issue in any detail and therefore I will leave it there.

[Judgment ends]
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